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Introduction
Surrogacy is where a woman is artificially 
impregnated, whether for monetary 
consideration or not, with the intention 
that the child is to be given and adopted 
by some other person or couple.1 
Together with in vitro fertilisation (IVF) 
and intracytoplasmic sperm injection, 
surrogacy may be considered a form of 
assisted reproductive treatment (ART). 
With couples in Singapore getting 
married later,2 declining fertility rates3 and 
the success rate of IVF hovering at around 
50%,4 surrogacy is increasingly considered 
as a possible solution to infertility. 

Surrogacy, however, remains fraught 
with ethical and legal questions.5 The 
matter is further complicated by the 
transnational surrogacy arrangements 
that may result in cross-border legal 
tussles, exploitation and even stateless 
orphans. Despite the unavailability of 
surrogacy procedures in Singapore, 
there is evidence of Singaporeans going 
abroad to seek surrogacy services.6 A 
Singapore legal framework addressing 
the issue is thus due.

With the hope of shedding light 
on how Singapore could regulate 
surrogacy in future, this article examines 
jurisdictions with priorities similar 
to Singapore, namely the UK, Hong 
Kong (HK) and the US (specifically, 
California). The UK legal system forms 
the foundations of the Singapore legal 
system,7 hence it is fruitful to examine 
how the UK system has developed to 
address changing social concerns. HK 
provides an excellent comparison given 
its similarities to Singapore – a former 
British colony that became an affluent 
cosmopolitan city grounded in Asian 
values. Finally, California has positioned 
itself as a commercial surrogacy 
centre8 and has incentives to ensure 
a robust legal framework to protect 

both commissioning parents (CPs) and 
surrogate mothers (SMs). Examining 
California’s regulations provides a holistic 
perspective on balancing the different 
interests of all parties.

Surrogacy laws across 
jurisdictions

United Kingdom 

The Human Fertilisation and Embryology 
Act (HFEA) 2008 governs the surrogacy 
procedure and its only prohibition 
involves the use of embryos with 
altered DNA.9 Hence parties may use 
gametes that come from the CPs, SMs 
or anonymous donors. There is the 
possibility of creating an embryo from 
two gametes that come from anonymous 
donors, although this might present a 
complication for legal parenthood.

The Surrogacy Arrangement 
Act makes commercial surrogacy 
arrangements illegal.10 Commercial is 
defined as involving “payment”, but 
“does not include payment to or for 
the benefit of a surrogate mother.”10 
Hence the label “commercial”, which 
renders an arrangement illegal, must 
be distinguished from permitted paid 
surrogacy services. Courts have generally 
been quite accepting of a wide range 
of permitted expenses which include 
loss earnings of the SM and her partner, 
pregnancy-related therapies, clothes and 
expenses, and even a modest recovery 
break for the surrogate and her family.11

 The arrangement however does not 
automatically confer legal parenthood 
to CPs. Instead, the SM and her husband, 
or civil partner, are considered legal 
parents, even when donated eggs 
are involved.9 For CPs to gain legal 
parenthood, a parental order has to be 
applied for with the SM’s consent, and 
a genetic link has to exist between the 

child and at least one of the CPs.9 The last 
requirement may create challenges in an 
application for a parental order where 
two donor gametes are used. Previously, 
only couples in marriages, civil partner-
ships or enduring relationships were 
allowed to apply for the parental order, 
but now singles may also apply.12 

However, surrogacy arrangements are 
not enforceable should parties change 
their minds.10 

The UK Law Commission has since 
also highlighted the inadequacies of the 
current legal framework for surrogacy 
and has announced a review on 
surrogacy laws.13 

Hong Kong

The Human Reproductive Technology 
Ordinance (HRTO) prohibits the use of 
ART for surrogacy unless CPs are married, 
and donated gametes come from CPs.14 
The Code of Practice on Reproductive 
Technology and Embryo Research 
further states that the surrogacy 
procedure may only be provided where 
“the wife in that marriage is unable to 
carry a pregnancy to term and no other 
treatment option is practicable for her.”15

The HRTO prohibits “commercial” 
surrogacy where “no person shall make 
or receive any payment.”14 However, it 
excludes reimbursements for:

• the ART procedure,

• a gamete donor’s expenses and loss 
of earnings, and 

• the SM’s ART- and pregnancy-related 
expenses.14 

The commercial surrogacy 
arrangements prohibition extends to 
arrangements made outside HK.14 

As in UK, legal parenthood in HK is 
conferred by default on the SM and her 
husband.16 The similarity is unsurprising 
since s9 and s10 of the HRTO were taken 
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from the UK HFEA 1990.17 For legal 
parenthood, CPs must apply for a parental 
order with the SM’s agreement.16

Similarly, “no surrogacy arrangement 
is enforceable” should parties change 
their minds.14

California 

There are no restrictions on the surrogacy 
procedure or source of gametes used. In 
1998, the Court of Appeal already had 
to determine legal parenthood for a 
baby conceived with the gametes of two 
anonymous donors.18

A legal arrangement is required 
before medical procedures for surrogacy 
may commence.19 The mandatory 
arrangement requires specific 
information like the identity of gamete 
donors and CPs, and disclosure of how 
medical expenses will be managed.19 
Furthermore, both CPs and the SM have 
to be “represented by independent 
licensed attorneys of their choosing.”19 

Payment for the surrogacy is regulated 
by § 7961 which requires the involvement 
of a “licensed, independent, bonded 
escrow company” or an “attorney.”20

Unlike in UK and HK, the “intended 
parenta is treated in law as if he or 
she were the natural parent of a child 
thereby conceived.”21 This parent-
child relationship may also be legally 
established before birth.19 

Surrogacy arrangements are 
enforceable as held in the 1993 land-
mark case Johnson v Calvert where the 
CPs were recognised as legal parents 
on the basis that they “intended to 
procreate the child.”22 The emphasis 
on “parenthood by intent”23 was also 
depended upon in Buzzanca.18

Singapore

Carrying out a surrogacy procedure in 
Singapore is prohibited.1 There is 
however, no law regulating Singa-
poreans’ participation in surrogacy 
procedures abroad. 

There is also no law addressing 
surrogacy arrangements, partly due to 
the unlawfulness of carrying out such 
procedures,1 and the possibility that 
there is presently no settled public policy 
on surrogacy.6  

In the landmark case of UKM v 
Attorney-General (UKM) regarding a gay 
father wanting to adopt his biological 

child conceived via surrogacy in the US, 
the High Court found that paid surrogacy 
fell within the ambit of unlawful payment 
for adoption.6 The payment could 
however be sanctioned by the court 
rendering it lawful.6  In UKM, the court 
sanctioned the payment after assessing 
that payment was made to adopt the 
child “with a sincere desire to benefit and 
promote [the child’s] welfare.”6 Hence 
there appears to be no prohibitions 
against paid surrogacy overseas if the 
adoption intent is genuine.

The law regarding legal parenthood 
for surrogacy also appears unsettled. 
While the Status of Children (Assisted 
Reproduction Technology) Act (SCARTA) 
addresses parenthood for children 
born through ART,24 the bill was 
not intended to “address the larger 
question of surrogacy.”25 In UKM, the 
court however did observe that for 
children who were born after SCARTA, 
“the parentage of the child would 
likely fall to be determined under the 
SCARTA.”6 However, it is worth noting 
that between 2008 and 2018, ten out 
of 14 adoption applications for children 
born through surrogacy had been 
approved in Singapore6 and no less 
than 15 children born via surrogacy 
arrangements in the US were brought 
back to Singapore in 2017.26  In UKM, 
the court placed emphasis on the 
welfare of the child, but also found 
that the appellant’s status as biological 
father was favourable in “asserting his 
legal rights as the Child’s father,” which 
suggests that genetic relation is used to 
assess parenthood.6

Context of foreign laws 
In the US, surrogacy issues are 
embedded within the context of 
changes in family structure and the 
role of women.27 There is a long history 
in reproductive rights discourse,28 
especially concerning women’s 
reproductive choices.29 Moreover, recent 
narratives of LGBTQ equality30 include 
the issue of rights to form a family.31 As 
these discourses develop, the permissive 
stance towards surrogacy in California 
has also had the practical effect of 
attracting CPs from other countries,32 
turning surrogacy in the US into a “billion 
dollar industry.”33 

In UK, issues of consent and rights 
dominate.34 Although surrogacy is 
available in UK, many CPs still go abroad 

given the unenforceability of surrogacy 
contracts and uncertainty surrounding 
payment for SMs.35

In HK, traditional Confucian beliefs 
on social order and role expectations36 
remain relevant.37 Hence, unlike western 
discourses about individual rights,38 
reproduction issues in HK are framed 
as an obligation to carry on the family 
line.39 Surrogacy is thus restricted to 
situations of medically proven infertility, 
and confined within the traditionally 
recognised family structure of a married 
heterosexual couple.

Should surrogacy be allowed in 
Singapore?

Genetic affinity and profile of CPs

Reasons for procreation in Singapore 
are similar to HK where couples seek 
to carry on the family bloodline.40 
Recently, in ACB v Thomson Medical Pte 
Ltd (ACB), a case where a wrong donor 
sperm was used in an IVF procedure, 
the Court of Appeal recognised “genetic 
affinity”, a new head of damage for 
parents of children born out of medical 
negligence.41 Procreation in Singapore 
is seen less as an assertion of rights, but 
more as an extension of a marriage.42 
Hence, if Singapore chooses to allow 
surrogacy, HK’s restriction of limiting 
CPs to married couples whose gametes 
are used for the procedure could be 
applied to Singapore without too much 
controversy. Limiting surrogacy to 
situations where the donor embryo is 
exclusively constituted from the CPs’ 
gametes will also cohere with evaluation 
of parenthood based on biological 
relation. In such situations, there will 
be no need to invoke the Californian 
concept of “parenthood by intent”23 
since the couple initiating the surrogacy 
arrangement will also be biologically 
related to the child. 

Equality and surrogacy locally or 
abroad

Restricting surrogacy to married infertile 
couples may however seem unfair. In 
the UK and US, equality and rights to 
reproduction form a large part of the 
surrogacy discourse.43 However, such 
expressions of self-focused concerns 
may not find support in Singapore where 
communitarian interests are valued.44 
Similar to HK, Singapore is influenced 
by Confucian ideas45 that espouse the 
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placing of “society above self.”46 Hence 
discourse about reproductive rights is 
generally muted.

The equality debate in Singapore is 
more about the socio-economic divide47 
between those who can afford surrogacy 
overseas, and those who cannot and have 
no option for surrogacy in Singapore.6 
Singapore could equalise opportunities 
for surrogacy by (1) allowing surrogacy 
to take place within Singapore, (2) 
preventing those with the means from 
seeking surrogacy services abroad while 
disallowing surrogacy in Singapore, or (3) 
make surrogacy available in Singapore, 
but disallow it abroad.

It is submitted that Singapore should 
address surrogacy in two stages. The 
first stage should make surrogacy 
available locally to a narrow group 
of people where surrogacy would be 
fairly uncontroversial, similar to HK’s 
position. Singapore may also consider 
banning overseas surrogacy in the 
initial stage while it formulates its policy 
towards more controversial situations of 
surrogacy. This interim period will allow 
Singapore to quickly stem Singaporean 
involvement in transnational surrogacy 
while it weighs the complex issues 
in more controversial surrogacy 
arrangements involving gametes from 
dead donors48 or surrogacy for non-
married people.49 The second stage can 
then allow a more nuanced approach 
towards a greater range of surrogacy 
arrangements, including permitting 
transnational surrogacy that falls within 
official guidelines. 

Conclusion 
Currently, in the absence of a holistic 
legal framework on surrogacy in 
Singapore, inconsistencies and injustice 
may result. Laws are urgently needed to 
address surrogacy locally and abroad. 
Without this, individuals with the means 
will continue to seek surrogacy overseas 
and courts may then be hamstrung to 
only react to situations where a child 
has already been born. While it is clear 
that developing a policy on surrogacy 
will present real and difficult questions 
about ethics, the value of life and the 
role of medical technology, these are no 
reasons to skirt the issue. Without a clear 
legal framework, there will inevitably 
be continued participation in surrogacy 
overseas that incurs greater legal risks 
and ethical challenges. 

Note
a. California uses the term "intended parent" where this article has chosen to use the term "commissioning parent". Both 
refer to an individual who seeks a surrogate mother to carry and birth the baby.
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