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Seminar on Bioethics & Health Law

Medical Negligence (I)

Duty of Care
It is an unhappy set of circumstances that has given rise to the current interest in medical malpractice law.  The steep rise in medical litigation in recent years has left many medical practitioners feeling besieged and has raised the spectre of the practise of defensive medicine.  Against this background it has become essential that doctors be informed about the nature and extent of the duty that they owe to their patients and other parties.

This paper is on the circumstances in which a doctor may fall under a duty of care to a patient or a third party – that is, when it can be said that a doctor is fixed with a legal duty of care to such a party.  A related concept – the standard of care – relates to the level of expertise that a doctor is expected to bring to a patient or other party in relation to whom a duty of care has been established.  It has been said that one of the key differences between the two concepts is this: the law imposes the duty of care, but the standard of care is a matter of medical judgment
.   This proposition has however recently been attacked in the courts of several Commonwealth jurisdictions, in which the primacy of the courts, even in the fixing of the standard of care, has been emphasised.

In discussing the duty of care, I will deal with the following broad topics, with the brevity required of a paper of this nature –

(1)
The General Duty of Care;

(2)
The Duty to Inform;

(3)
The Duty owed to Third Parties;

(4)
The Duty After Hours; and

(5)
The Duty to Refer.

The General Duty of Care

 
The rules as to duty of care in relation to medical negligence cases are the same as the rules applicable to all other kinds of negligence.  The principles were set down by the House of Lords in the case of Caparo Industries v Dickman
, and were adopted by our High Court in the context of medical negligence in the case of Pang Koi Fah v Lim Djoe Phing
, where the Honourable Judicial Commissioner Amarjeet Singh held as follows:
“the requirements are now three-fold, first, the test of reasonable foreseeability  must be satisfied, second, there must exist a relationship of proximity as between victim and tortfeasor and third, the attachment of liability must be considered “just and reasonable”.
There are, therefore, 3 requirements:

(1)
The damage caused must be a reasonably foreseeable consequence of the negligence;

(2)
There must be a relationship of proximity between victim and tortfeasor; and

(3)
The imposition of liability must in all the circumstances be just and convenient.

In the vast majority of relationships involving a doctor, there is no difficulty in finding a duty of care.  For instance, a doctor certainly owes a duty of care to his patient.  But a doctor sometimes owes duties to third parties as well, and questions sometimes arise in relation to a doctor’s duty after hours and when he falls under a duty to refer a patient to another practitioner.

In general, it may be said that there are 3 limbs to a doctor’s duty of care – to diagnose, treat and advise.  The nature of the duty to advise has in particular attracted considerable judicial attention, and it is to this that we now turn our attention.

The duty to advise of risks

The nature of the duty to advise of risks has been explained variously.  In the American decision of Canterbury v Spence
, the duty was based on a doctrine recognising a patient’s “right to know” of material risks
.  The Canadian courts in the case of Riebl v Hughes
 appeared broadly to accept the doctrine outlined Canterbury v Spence.  

The doctrine has however not been accepted in other courts of the Commonwealth, notably the courts of Australia, Malaysia, England and Singapore.  The similarities in the approach taken by the Australian and Malaysian courts on the one hand and the English and Singapore courts on the other, however, end there.  On the issue of the extent of the duty to advise a patient of risks, the Australian and Malaysian courts stand on one side of a divide, together with some American courts and the courts of Canada; and the courts of England and Singapore stand on the other.  I shall first deal with what appears to be the view of the majority.

The courts of Australia
, Canada
, the USA
 and Malaysia
 have all asserted the primacy of the courts in deciding what risks should be disclosed by a medical practitioner to his patient.  The real issue, on the view taken in these jurisdictions, is whether a patient has been told of all risks to which he may attach significance
.

The rationale for the approach taken in these jurisdictions is admittedly attractive, and is summarised in four principles enunciated by the court in the decision of Canterbury v Spence-

“(1) 
the root premise is the concept that every human being of adult years and sound mind has a right to determine what shall be done with his own body.

(2) The consent is the informed exercise of a choice, and that entails an opportunity to evaluate knowledgeably the options available and the risks attendant upon each.

(3) The doctor must therefore disclose all “material risks”; what risks are material is determined by the “prudent patient” test.  A risk is material when a reasonable person, in what the physician knows to be the patient’s position, would be likely to attach significance to the risk or cluster of risks in deciding whether or not to forego the proposed therapy.

(4) The doctor has a “therapeutic privilege”. This exception enables a doctor to withhold from his patient information as to risk if it can be shown that a reasonable medical assessment of the patient would have indicated to the doctor that disclosure would have posed a serious threat of psychological detriment to the patient.”
 


On application of the above test, medical expert evidence will be helpful to establish, first, what may constitute a material risk, and second, when it can be said that the therapeutic privilege applies. However, such evidence is not conclusive. Ultimately, it is for the court to decide whether a doctor has discharged his duty to advise of risks. The rationale was explained in the case of Rogers v Whitaker
 in the following terms:

“Whether a medical practitioner carries out a particular form of treatment in accordance with the appropriate standard of care is a question in the resolution of which responsible professional opinion will have an influential, often a decisive, role to play; whether the patient has been given all the relevant information to choose between undergoing and not undergoing the treatment is of quite a different order.  Generally speaking, it is not a question the answer to which depends upon medial standards or practices.  Except in those cases where there is a particular danger that the provision of all relevant information will harm an unusually nervous, disturbed or volatile patient, no special medical skill is involved in disclosing the information, including the risks attending the proposed treatment.” 

The above approach appears to be open to the criticism that it does not sufficiently recognise the medical judgment involved in deciding whether or not to disclose a particular risk to a patient.  The medical judgment involved and its effect on the test to be applied in relation to disclosure of risks was explained by Lord Diplock in the case of Sidaway v Bethlehem Royal Hospital Governors
 :

“The only effect that a mention of risks can have on the patient’s mind, if it has any at all, can be in the direction of deterring the patient from undergoing the treatment which in the expert opinion of the doctor it is in the patient’s interest to undergo.  To decide what risks the existence of which a patient should be voluntarily warned and the terms in which such warning, if any, should be given , having regard to the effect that the warning may have, is as much an exercise of professional skill and judgment as any other part of the doctor’s comprehensive duty of care to the individual patient, and expert medical evidence in this matter should be treated in just the same way.  The Bolam test should be applied.”
The “Bolam test” is of course a reference to the test for standard of care set down by the House of Lords in the case of Bolam v Friern Hospital Management Committee
.  It has been formulated as a rule that a doctor is not negligent if he acts in accordance with a practice accepted at the time as proper by a responsible body of medical opinion even though other doctors adopt a different practice
.

The result is that, by and large, applying English law, a doctor is only obliged to advise of risks to the extent that his brethren (or a responsible part of it) would.  There are, however, caveats to this rule.

First, it was recognised in Sidaway’s case that, while a doctor may decline to voluntarily disclose all conceivable risks, he cannot decline to do so when he is specifically asked about them by his patient
.  When specifically asked about risks, the doctor must disclose them fully and truthfully. 


Second, where a doctor fails to disclose to a patient of a substantial risk of grave adverse consequences, then the Court would be at liberty to find that the doctor breached his duty to advise, even if no expert medical evidence is led to condemn the non-disclosure
. However, the failure to lead evidence to condemn non-disclosure may of itself indicate that no such risk exists. For instance, in the case of Denis Mathew Harte v Dr Tan Hun Hoe & Singapore General Hospital Ltd
, no evidence was led to condemn the non-disclosure by the first defendant doctor of the risk of testicular atrophy as a result of a varicocelectomy. The learned Judicial Commissioner Chan Seng Onn held that “this indicates perhaps that hardly any urologist would think that such a warning is called for.  Probably, the majority hold the contrary view.” 


Third, the Court may reject expert medical evidence if it cannot be demonstrated to the Court’s satisfaction that the body of opinion relied upon is reasonable or responsible
. 


Finally, where high-risk measures are to be undertaken, the onus to advise appears to be higher.  In such cases, when circumstances permit, the doctor must give “adequate and unambiguous information, explanation and warning to the patient in the presence of those close to the patient and give the patient ample opportunity to make the decision and give his informed consent in response to the advice.”

The Singapore High Court has adopted the English position on the issue of the duty to advise of risks
 , but the Court of Appeal has yet to be called upon to make a pronouncement.  As matters stand, however, as far as Singapore law is concerned, the extent of the duty to advise of risk, is largely a matter for medical judgment.

The duty to third parties

Doctors may sometimes fall under a duty of care to parties other than their patients.  There are 2 principal circumstances when this may happen: first, in “nervous shock” cases; and second, in cases where the doctor’s services are commissioned not by the “patient”, but by another party, for a specific purpose.

The Singapore case of Pang Koi Fah v Lim Djoe Phing
 involved a claim for “nervous shock” to a third party arising out of medical negligence.

In that case, the mother of a young lady was wrongly told by a neurosurgeon that, if her daughter did not have an operation immediately, she would die.  Faced with the prospect of certain death if the operation was not carried out, the patient’s mother consented to it, and an operation was carried out to remove a tumour of the pituitary gland.  The neurosurgeon however removed healthy tissue and in the process caused a tear in the patient’s arachnoid membrane.  The patient began to leak cerebro – spinal fluid through her nose and then developed meningitis and ultimately passed away after much pain and suffering, witnessed by her mother.  The patient was very close to her mother, who understandably was traumatised by the episode.  She was subsequently diagnosed by a psychiatrist as suffering from post-traumatic stress disorder and pathological grief.  The mother sued the doctor for the psychiatric illness she contracted as a result of her witnessing her daughter’s deterioration .

The learned Judicial Commissioner Amerjeet Singh decided that the doctor was liable to the mother for damages for the negligent infliction of psychiatric illness.  The mother was awarded general damages of $30,000, plus reimbursement of medical expenses and a sum for future medical expenses.

It must be noted that there is little that a doctor can do to avoid this kind of liability – he obviously cannot prevent the patient’s nearest and dearest from witnessing the patient’s gradual deterioration. It is in situations like this that a doctor’s interpersonal skills will no doubt be tested to their utmost – properly handled, it is possible that constant and sensitive communication with family members and those most likely to grieve the loss of the patient, coupled perhaps with professional counselling, may help to prevent the occurrence of such psychiatric illness.  There seems to be little else that a doctor can do in such situations. 

Sometimes, a doctor may be commissioned by a third party to examine or evaluate a “patient” for a specific purpose.  In such cases, the doctor has a primary duty to the third party, and a secondary duty to the patient.

One such case is where a doctor is asked to examine an applicant for a life insurance policy.  In such cases, the doctor “does not, by examining the applicant, come under any general duty of medical care to the applicant.  He is under a duty not to damage the patient in the course of his examination: but beyond that his duties are owed to the insurance company and not to the applicant”
.

A more difficult situation arises where social workers are involved. A notable case is the case of M. (a minor) v Newham London Borough Council, which came to be heard by the House of Lords together with a number of other similar cases as in X Minors v Bedfordshire County Council
 .  The tragic facts of that case (as alleged by the plaintiffs) were these: a local authority’s social services department retained the services of a psychiatrist and a social worker to interview a child who appeared to have been sexually abused.  They were to determine, who the prepetrator of the abuse was.  The psychiatrist and social worker concluded, wrongly, that the perpetrator of the abuse was the child’s mother’s cohabitee, and on the strength of their findings, the local authority obtained court orders removing the child from her mother and placing her in foster care.  Both the mother and daughter claimed damages against the local authority for damages for psychiatric injury specified as anxiety neurosis, arising out of the separation of the mother and daughter.

The House of Lords struck out the claim, deciding that the local authority did not owe the child or her mother a general duty of care beyond the duty not to injure them in the course of examination.  The proposition was stated thus:

“..the social workers and the psychiatrist did not, by accepting the instructions of the local authority, assume any general duty of professional care to the plaintiff (child). The professionals were employed or retained to advise the local authority in relation to the well being of the plaintiffs but not to advise or treat the plaintiffs.” 

The decision is helpful to doctors in Singapore as it may help them to understand clearly what their duty is when they conduct statutory examinations – for example, when they examine foreign maids at the direction of the Ministry of Manpower. The primary duty, if the decision is followed in Singapore (which seems likely) is to examine the “patient” and to report findings to the Ministry of Manpower.  The duty owed to the “patient” is a secondary duty – the duty not to injure her during the course of the examination.

Duty After Hours

The vicissitudes of a doctor’s life are such that he may be called upon to render assistance to a person when he least expects it.  The question that arises is whether he is obliged in law to attend as and when he may be called upon.

In considering a doctor’s duty to so attend, 2 situations should be looked at – the situation where the person in question is his patient; and the situation where the person in question is a stranger.

In either case, the essence of the duty is the voluntary assumption of responsibility
. In some cases, it is easy to infer that a doctor has accepted responsibility, but less so in others.

There is little doubt, for instance, that a doctor accepts responsibility for the care of his patient.  Accordingly, where a doctor-patient relationship exists, the doctor falls under a duty to attend.  This duty exists even if the doctor is contacted after hours.  This does not mean that a doctor is bound to drop what he is doing and scurry off to make house calls whenever his phone rings. Much will depend on the precise circumstances of the case
. However it is clear that the doctor would not be entitled to brush his patient aside and simply refuse to attend to him at all.  A full discussion of the extent of the doctor’s duty in such circumstances is not properly within the scope of this paper.  It is suggested however that the doctor would at the very least fall under a duty to enquire as to the nature of the complaint and to make arrangements if necessary for his patient to be attended to.

It cannot however be said that there has been such an assumption of responsibility where no doctor-patient relationship exists.  It follows that a doctor is entitled at law to refuse medical attention to a stranger
. Thus, the mere conjunction of a doctor and an ill person in a hotel lobby does not impose upon the doctor a legal obligation to render medical assistance.  In the case of Barnett v Chelsea and Kensington Hospital Management Committee
, Nield J stretched the proposition a little further, by suggesting that a hospital casualty department could refuse to receive patients if it closed its doors and said that no patients could be received.

There is a final category of cases in which it is unclear if the doctor has or has not assumed responsibility for a patient’s care.  This is the “corridor consultation” category of cases. It not infrequently happens that doctors meet friends or relatives in corridors who take the opportunity to seek advice about their colds or headaches.  Applying the principles discussed earlier, if that friend or relative is not also a patient, the doctor would be entitled to decline a response and to leave him to his own devices.  Of course, doctors rarely do this. Doctors are far more likely to advise that the ”patient” “take a Panadol and sleep on it” because, generally, this works for a cold or a headache.  It of course may transpire that the cold or headache was the least of the “patient’s” problems – it may for instance transpire that the “cold” or “headache” was in fact merely a symptom of some debilitating disease that the doctor failed to diagnose. Does such a doctor expose himself to liability?  In answering this, we must start with the basic premise that a doctor falls under a duty of care when he advises a person in circumstances which indicate a genuine undertaking of responsibility for the person’s care.  It is suggested that a casual “take a Panadool and sleep on it”  does not generally indicate a genuine undertaking of responsibility for the “patient’s” care
, and so the doctor does not, by making the remark, place himself suddenly under a general duty of car to the person “advised”.  An alternative analysis would be that the doctor, by rendering “advice” of any sort, subjects himself to a duty of care, but that the standard of care required of him in such circumstances is less onerous.  On this analysis, it is suggested that the duty of care would have been discharged by the prescribed Panadol and sleep.  It is, however, difficult if not impossible to formulate a rule of thumb for such situations, as much will depend on the factual circumstances of the “consultation”.  

Once the doctor attends to a “patient” in circumstances which indicate a genuine undertaking of responsibility, the ordinary rules as to duty of care apply, although it must be borne in mind that the applicable standard of care varies with the situation that the doctor might find himself in.  Accordingly, the law recognises that a doctor attending to an accident victim in the middle of a road will not be able to render the same quality of care as if he were in his clinic.  The allowance given is not merely because of the lack of amenities at the doctor’s disposal in the middle of the road; it is also to take into account that, in an emergency, a doctor may have to treat a patient in “battle conditions” and may have to act on the spur of the moment
.

It may of course sometimes happen that a doctor genuinely undertakes responsibility for a patient’s care, but then discovers that the patient’s condition is one that he himself is unable to treat adequately.  In such cases, the doctor falls under a duty to refer the patient to another doctor with the required competency.

The duty to refer

The duty to refer is in most cases self – evident.  It merits some short discussion here because of the recent decision in the Singapore High Court case of Pai Lily v Yeo Peng Hock Henry
.  In that case, a patient with an unusual bacterial infection in her inner eye consulted a general practitioner who referred her elsewhere.  At trial, the patient accepted that the doctor had suggested that, as one of three possibilities, she could seek attention at the Accident & Emergency Unit of a hospital, but she said that the doctor had not told her that she had to seek such attention, and that she had to do so immediately.  The doctor’s evidence was that he had told the patient that she had a detached retina and needed an urgent referral to the Singapore General Hospital’s Accident & Emergency Unit.  As it turned out, the patient did not seek immediate help, and ultimately lost the sight of her left eye.

The trial judge, the Honourable Judicial Commissioner Lee Sieu Kin, accepted the patient’s evidence on the referral to the Accident & Emergency Unit, and found the doctor liable for negligence. 

This case has broad implications for general practitioners.  It cannot be doubted that a general practitioner has a duty to identify a serious illness that requires specialist or emergency attention, and to make the appropriate reference.  This case however suggests that the duty goes beyond simply making the reference; it extends to actually imposing the doctor’s recommendation on the patient by emphasising its importance and the need for urgency. In this case, for instance, it was not enough that the doctor advised the patient to seek treatment at an Accident & Emergency Unit of a hospital as one of three options.  That did not import sufficient urgency.  It would appear that the doctor ought to have gone further and said “go to the A&E department and do it now” in order to be sure that liability would be avoided.  

Conclusion

The following basic propositions may be extracted from the authorities:-

1. The general rules as to a doctor’s duty of care are the same as the rules applicable in other kinds of negligence.

2. The law in Singapore is that, in general, the extent of the duty to advise a patient of risks is a matter for medical judgment.

3. A doctor may in certain circumstances have a duty of care to parties other than the party being examined.  These parties include near relatives who may suffer psychiatric inquiry from witnessing the deteriorating condition of the patient and parties, such as insurers, who appoint a doctor to conduct examinations for specific purposes.

4. A doctor only falls under a duty of care when he voluntarily accepts responsibility for a patient’s care.  That duty does not cease when the doctor’s clinic is closed for the day.

5. A general practitioner has a duty to emphasise to a patient the need for specialist or emergency medical attention in cases where the failure to seek such attention could lead to adverse consequences.


Recent events have shown that Singaporeans have become increasingly likely to take issue with the standard of medical care given to them.  Doctors must be prepared to deal with this growing litigousness not only by continuing to bring their best to their work, but also by continuously informing themselves of what the law expects of them.  Thus prepared, doctors will be able to proceed without fear of liability.

Suresh Nair

Partner, Litigation and Dispute Resolution

Allen & Gledhill

2 July 2001

� See Sidaway v Board of Governors of the Bethlehem Royal Hospital  [1985] 1 AC 871 at 881 


� [1990] 1 AER 568


� [1993] 3 SLR 317


� 464 F 2nd 772 [1972] USCA, District of Columbia


� such as Canterbury v Spence  and Crain v Allison (1982) 443 A. 2d 558 


� [1980] 114 DLR (3d) 1


� Rogers v Whitaker [1992] 175 CLR 479


� Riebl v Hughes, supra


� Canterbury v Spence, supra


� Kamalam v Eastern Plantation Agency[1996] 4 MLJ 674


� see, for example, Rogers v Whitaker, supra, at 490


� see Lord Scarman’s dissent in Sidaway, at p887


� at p489


�  [1985] 1 AC 871 at 895 


�[1957] 1 WLR 582


� Sidaway v Bethlehem Royal Hospital Governors at 881. See also Gunapathy Muniandy v Dr James Khoo & ors (Suit No 1768 of 1999), 4 July 2001, unreported, at p181


� ibid p895   


� ibid p900


� Suit No 1691 of 1999, 24 Nov 2000 (unreported) at p7


� see Bolitho v City and Hackney H.A [1998] AC 232 at 241-242; Denis Mathew Harte v Dr Tan Hun Hoe & Gleneagles Hospital Ltd ,supra, at 44 


� Gunapathy Muniandy v Dr James Khoo & Ors (Suit No 1768 of 1999), 4 July 2001, unreported, at 182 - 183


� see Jason Carlos Francisco v Dr LM Thng & Singapore General Hospital Ltd, Suit No 1573 of 1998, 6 August 1998 (unreported); Denis Mathew Harte v Dr Tan Hun Hoe & Gleneagles Hospital Ltd, ibid and supra 


�[1993] 3 SLR 317; see also Tredget v Bexley Health Authority (1994) 5 Med LR 178.


� X Minors v Bedfordshire County Council [1995] 3 WLR 152 at 186


� ibid


� ibid, at 186


� R v Bateman (1925) 94 LJKB 791 at 794


� See Smith v Rae (1919) 51 DLR 323 (Ont.S.C). Note however that in that case, the surgeon had undertaken to attend to  the patient during confinement 


� although the medical disciplinary bodies such as the Singapore Medical Council may impose a duty to attend nonetheless, and have indeed done so. See also Michael Jones, Medical Negligence, 2nd ed, p 34


� [1969] 1 QB 429 at 435


� see Michael Jones, Medical Negligence, supra, at 35


� Wilsher v Essex Area Health Authority [1986] 3 AER 801 at 812


� [2001] 2 SLR 569





Salow/sma/dofcare


